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CONFIDENTIAL BERLIN 1054 

E. O. 11652: GDS 

TAGS: PGOV, PFOR, GW, GE, WB 

SUBJECT: DRAFT BK/ L ON BASIC TREATY AND INNER- GERMAN ARRANGEMENTS 
REF: A) BONN 8700; STATE 99882; C) BERLIN 920 

1. WE AGREE THAT FRG- SENAT ACTION 

DEMONSTRATES REGRETTABLE CROSSING OF BONN AND BERLIN LINES 
OF COMMUNICATION, ( REF A) AND APPRECIATE ACTION TAKEN BY EMBASSY. 

( CUNSULTATION WITH SENAT HAD BEEN DELAYED PENDING RECEIPT OF 
INSTRUCTIONS BY FRENCH AND BRITISH MISSIONS.) 

2. CHANGES PROPOSED BY FRG AND SENAT IN FIRST TWO AND HALF 
PARAGRAPHS OF DRAFT BK/ L DONOT IN THEMSELVES GIVE US MUCH 
DIFFICULTY. WE AGREE WITH EMBASSY SUGGESTION, PARA 7, 

REF A, HOWEVER, THAT INSERTION OF WORDS " INTER ALIA" AFTER 
" PROVIDE" IN SECOND SENTENCE OF FIRST PARAGRAPH WOULD BE 
CLEARER WAY OF DEALING WITH POINT ON COMPREHENSIVE COVERAGE 
OF ARRANGEMENTS WHICH MAY BE EXTENDED TO BERLIN. 
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LINKAGE OF FRG REPRESENTATION OF WEST BERLIN' S INTERESTS 
WITH GDR TO PREVISOUS ALLIED AUTHORIZATION RATHER THAN TYPING 
IT SOLELY TO LBILATER FRG- GDR AGREEMENT IN 
PARA 2 OF REDRAFT STRIKES US AS USEFUL IMPROVEMENT. WE 
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SUGGEST THAT REFERENCE TO " ALLED REIGHT OF CONTROL” IN 
PARA 3 OF REDRAFT BE REVISED TO " SUBJECT TO THE SAME 
RESERVATIONS” PER REFS B AND C. PHRASE " MUTATIS 
MUTANDIS," WHICH GERMANS WOULD USE IN BOTH SECOND AND 
THIRD PARAGRAPHS, IS SOMEWHAT CURIOUS. WE TAKE MEANING 
TO BE THAT LETTER OF THREE HIGH COMMISSIONERS AND 
BKC/ L(52)6 APPLY TO REPRESENTATION BY FRG OF WEST BERLIN' S 
INTERESTS WITH GDR AND EXTENSION TO WEST BERLIN OF INNER 
GERMAN ARRANGEMENTS WITH " NECESSARY CHANGES HAVING BEEN 
MADE." PRESUMABLY THIS IS MEANT TO SIGNIFY THAT GDR 
IS NOT " ABROAD" FOR EITHER WEST BERLIN OR FRG AND THAT 
AGREEMENT BETWEEN FRG AND GDR IS NOT " INTERNATIONAL 
AGREEMENT" AS THOSE TERMS ARE USED IN TWO CITED ALLIED 
DOCUMENTS. THIS SEEMS TO US LEGITIMATE POINT AND INDEED IS 
ONE MISSION SOUGHT TO TAKE INTO ACCOUNT WHEN THEY ORIGINALLY 
DEVELOPED CONCEPT OF ESTABLISHING SEPARATE CATEGORY FOR 
INNER- GERMAN ARRANGEMENTS. 

3. UNFORTUNATELY, HOWEVER. " MUTATIS MUTANDIS" IS SUBJECT 
TO INTERPRETATION THAT OTHER ELEMENTS OF TWO CITED ALLIED 
DOCUMENTS ARE ALSO CONSTRUED AS BEING MODIFIED IN INNER- 
GERMAN SITUATION, FOR EXAMPLE PROVISIONS OF PARAGRAPHS 
1(A)5 AND 6 OF ANNEX A TO BKC/ L(52)6, WHICH FORM BASIS 

FOR GERMAN- ALLIED CONSULTATION ON MATTERS FRG IS NEGO- 
TIATING ON BEHALF OF WEST BERLIN. AT VERY LEAST, THEREFORE, 

IT WILL BE NECESSARY TO CLARIFY WHAT IS AND WHAT IS NOT 
TO BE REGARDED AS CHANGED IN INNER- GERMAN CONTEXT. 

4. ELIMINATION OF THIS AMBIGUITY WAS AT HEART OF SECOND HALF OF 
PARAGRAPH 3 OF TRIPARTITE MISSION TEXT. WE HAVE NEVER 

FELT THAT EXPRESSING DESIRE FOR CONSULTATION IN BK/ L 
ON BASIC TREATY WOULD IN ITSELF LEAD TO CLOSER COMMUNI- 
CATION BETWEEN FRG AND ALLIES. WE STILL BELIEVE, HOWEVER. 

THAT POSSIBILITIES FOR SERIOUS MISUNDERSTANDING EXIST 
UNLESS SUCH CONSULTATIONS ARE CARRIED OUT. SPECIAL 
SENSITITITY OF GEOGRAPHIC SITUATION ALONSE COULD GIVE RISE 
TO MISUNDERSTANDINGS WITH RESPECT TO ARRANGEMENTS FRG 
CONFIDENTIAL 

PAGE 03 BERLIN 01054 201820 Z 

CONCLUDES WITH GDR, WITH IMPORTANT RESULTS IN BERLIN 
WHOLLY DIFFERENT FROM THOSE THAT MIGHT BE EXPECTED WITH 
REGARD TO FRG AGGREEMENTS WITH ANY OTHER STATE. THIS 
SUGGESTS TO US THAT IT IS DESIRABLE FOR POINT TO BE MADE 
AND ACKNOWLEDGED BY FRG, AND EASY WAY TO ACCOMPLISH THIS 
APPEARED TO BE TO KEY IT TO EXISTING PROVISIONS OF 
BKC/ L(52)6. AS REPORTED BY EMBASSY, PARA 4 REF A, BOTH 
SENAT AND FRG APPARENTLY RECOGNIZE THAT CONSULTATION 
REQUIREMENTS REFERRED TO BY ALLIES ALREADY EXIST IN 
GERERAL FORM IS PARAGRAPHS 1( A)5 AND 6 OF ANNEX A TO 
BKC/ L (52)6. 

5. WHAT TROUBLES US IS THAT SENAT REP IN BONN GROUP 


Declassified/Released US Department of State EO Systematic Review 30 JUN 2005 



Declassified/Released US Department of State EO Systematic Review 30 JUN 2005 


INDICATED THAT BOTH SENAT AND FRG CONSIDER THESE CONSUL- 
TATION REQUIREMENTS TO BE VIRTUALLY IMPOSSIBLE TO CARRY 
OUT. THIS IN TURN SUGGESTS BASIC GAP BETWEEN FRG POLICY 
AND REQUIREMENTS OF ALLIED REIGHT AND RESPONSIBILITIES IN 
THIS CITY. IF FRG WISHES TO REPRESENT WEST BERLIN WITH 
GDR AND ALLIES ARE TO CONTINUE TO BEAR RESPONSIBILITY FOR 
WEST BERLIN' S SECURITY, WE DO NOT BELIEVE IT IS UNREASONABLE 
FOR FRG TO ACCEPT ALLIED RIGHT TO FULL CONSULTATION WHEN 
FRG NEGOTIATES WITH EAST GERMAN ON MATTERS AFFECTING 
WEST BERLIN. IN CIRCUMSTANCES, WE WOULD FAVOR INFORMING 
THE SENAT THAT, WHILE WE CAN BE FLEXIBLE AS TO WAY IN WHICH 
CONSULTATION IS ADDRESSED, WE CONSIDER ISSUE 
IMPORTANT. THEREFORE, WE WOULD HOPE THAT SENAT WOULD 
EITHER RECONSIDER INCLUDING STATEMENT ALONG LINES OF 
TRIPARTITE MISSION DRAFT OR THAT SENAT WOULD ITESLF FIND 
APPROPRIATE MEANS TO EXPRESS SAME POINTS TO ALLIES. 

FOLLOWING THESE CONSULTATIONS WE WOULD FAVOR HAVING ALLIED 
REPS IN BONN GROUP MAKE SAME POINTS TO FRG, SUGGESTING 
THAT TIME MAY HAVE ARRIVED FOR FRG TO FIND APPROPRIATE 
MEANS TO OFFER ALLLES ASSURANCES THAT WE WILL BE KEPT 
INFORMED AND PERMITTED TO EXPRESS OUR VIEWS IN TIMELY 
FASHIION ON THOSE ASPECTS OF FRG RELATIONS WITH GDR THAT 
TOUCH DIRECTLY UPON OUR RIGHTS AND RESPONSIBILITIES FOR 
SECURITY OF WEST BERLIN. 

6. LEGAL SITUATION THAT WILL ARISE WHEN FRG AND GDR 
EXCHANGE NOTICES OF RATIFICATION OF BASIC TREATY JUNE 
20 IS SOMEWHAT COMPLES. FRG LAW RATIFYING BASIC TREATY 
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HAS BEEN PASSED WITH BERLIN CLAUSE, AND PRESUMABLY 
BERLIN HOUSE OF REPRESENTATIVES HAS BEEN SO NOTIFIED IN 
NORMAL COURSE OF MANTELGESETZ PROCEDURE BY WHICH FRG 
LAWA ARE TAKEN OVER IN BERLIN. HOUSE OF REPRESENTATIVES 
COULD IN THEORY, THEREFOR, ADOPT RATIFICATION LEGISLATION 
BEFORE IT ADJOURNS FOR SUMMER AT END OF FIRST WEEK OF JULY. 
HOWEVER, IT WOULD PROBABLY BE MORE APPROPRIATE FOR HOUSE 
OF REPRESENTATIVES NOT TO ACT UNTIL AGREEMENT ON BK/ L 
IS REACHED. IN LIGHT OF FRG DESIRE TO FOLLOW BKKC/ L(52)6 
PROCEDURES TO GREATEST EXTENT POSSIBLE WITH BASIC TREATY 
AND OTHER INNER- GERMAN ARRANGEMENTS, IT WOULD ALSO BE 
NECESSARY FOR SENAT FORMALLY TO SUBMIT TREATY TO AK IN 
ACCORDANCE WITH BKC/ L(52)6, WHICH AGAIN, SHOULD PROBALBY 
NOT BE DONE UNTIL AGREEMENT IS REACHED ON BK/ L. ASSUMING HOUSE 
WAITS FOR BK/ L AND LATTER IS NOT ISSUED IN NEXT TWO WEEKS, 

BASIC TREATY MAY THUS NOT APPLY TO BERLIN FOR SOME TIME 
AFTER TREATY COMES INTO FORCE FOR FRG AND GDR, PERHAPS NOT 
UNTIL HOUSE OF REPRESENTATIVES RECONVENES IN THIRD WEEK 
OF SEPTEMBER. WE WOULD NOT, HOWEVER, REGARD THIS AS 
SERIOUS MATTER, PARTICULARLY SINCE SENAT COULD SUBMIT 
TREATY AND ALLIES COULD ASSUE BK/ L EVEN IF HOUSE OF 
REPRESENTATIVES NOT IN SESSION, LEAVING ONLY RATIFICATION 
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LAW, WHICH WE WERE APPROVING, TO BE EXTENDED FORMALLY AT 
LATER DATE. ONCE BK/ IS OUT, WE WOULD FORESEE NO PRACTICAL 
PROBLEMS ARISING FROM THIS SOMEWHAT PROTRACTED EXTENSION 
PROCESS. WE ARE CHECKING THIS READING OUT WITH SEN AT. 

KLEIN 

CONFIDENTIAL 


« END OF DOCUMENT » 
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